
STATE OF WISCONSIN CIRCUIT COURT WASHINGTON COUNTY 

SCENIC PIT LLC, 

v. 

VILLAGE OF RICHFIELD, and 
JIM HEALY 

Plaintiff, 

Case No. 
----------------

Defendants. 

AFFIDAVIT OF THOMAS ZOULEKIN SUPPORT OF MOTION FOR TEMPORARY 
RESTRAINING ORDER AND TEMPORARY INJUNCTION 

State of Wisconsin ) 
) SS 

Washington County ) 

Thomas Zoulek, being first duly sworn, on oath deposes and says: 

1. I am an adult resident of the Village of Richfield, Wisconsin. I make this affidavit 

of my personal knowledge. 

2. I have a minority ownership interest in Scenic Pit LLC, the plaintiff in this case. I 

received my degree in architectural engineering from Milwaukee School of Engineering in 2001, 

and am a licensed Professional Engineer in the State of Wisconsin. 

3. On or about September 29,2014, my wife, Danah Zoulek, and I made an offer to 

purchase two parcels of real estate commonly known as 609 Scenic Road, Richfield, Wisconsin. 

Together the two parcels are approximately 40 acres, of which approximately 29 acres had been 

quarried from the early 1960s to the mid-1970s, leaving a large pit with steep slopes. These 29 

acres are undesirable for any type of development. 

4. Prior to responding to a counteroffer on 609 Scenic Road, my wife, Danah Zoulek 

("Danah"), had talked with Jim Healy and discussed the use of this site as a clean fill facility. 
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Danah told me that Jim stated to her that it would be a permissible use of the property and it fit 

well with the new revised Richfield Comprehensive Plan. 

5. On October 3,2014, Danah and I met with officials of the Village so that in good 

faith effort, we could determine the acceptable uses for this property. At that meeting was Jim 

Healy, Ron Dalton, John Macy, Danah and 1. We discussed the property and expressed to them 

our desire to reclaim the property by making a clean fill site much like Moraine Development, 

which is located in an M-S District in Richfield. We also noted that we would look into the 

possibility of mining the remaining aggregate and/or using the property for the recycling of 

concrete and asphalt pavement. The meeting ended with me asking them to please respond to us 

with any problems or concerns about our proposed operation within the next two weeks as we 

wanted to respond to a counteroffer to our offer to purchase 609 Scenic Road. I asked if the 

question "if this cannot be a clean fill site let me know now" so I can stop wasting our time. The 

only response the group gave me was that they would get back to me and that "this meeting was 

free, but you will have to pay us for any further meetings." Jim Healy stated this talking about 

having to pay the Village Engineering Consultant and Attorney for having to be there. On our 

way out of the meeting, Jim gave us a copy of the Conditional Use Permit that had been granted 

to Wissota Sand and Gravel in the 1960's for excavation of the gravel pit on 609 Scenic Road. 

6. Approximately two weeks later I called Jim Healy and asked ifhe had found any 

objections to our proposal. He stated that he really hadn't looked into it. I told him that we were 

weighing the counteroffer to purchase and proceeding with our proposed filling of the site. 

During this time my wife had been in conversation with various local, state and federal officials 

regarding mine reclamation. We did this in the belief that we may be required to reclaim the 

gravel pit under certain DNR rules for reclamation of non-metallic mines. 
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7. On or about October 19,2014, we accepted the counteroffer to purchase 609 

Scenic Pit for $445,000. 

8. On October 29,2014, I received a copy of a letter from Mr. Healy to Richard 

Holz, the owner of 609 Scenic Road. The letter was to advise Mr. Holz of our intentions, calling 

our proposed operation a "landfill," and asking permission to walk and inspect the property. The 

Village wanted to review the status of the reclamation under the 1963 conditional use permit. 

The letter also stated the Holz's may be responsible ifthe property was not properly reclaimed. 

9. Upset about the letter, feeling the Village had divulged confidential information to 

the seller, I responded to Mr. Healy via email that same day expressing that in our first meeting 

we discussed confidentiality. I also informed him that I thought his letter misrepresented the 

Village zoning ordinance. I felt that Mr. Healy was attempting to interfere with our intended 

purchase and redevelopment of 609 Scenic Road. Mr. Healy did not respond until the following 

day simply stating he was in receipt of our emails. 

10. On October 30,2014 I requested, via email, a meeting with Jim Healy and John 

Jeffords, the Village President for the following week to discuss the project. Mr. Healy stated 

the soonest we could meet is November 10, 2014 due to scheduling conflicts. After 

correspondence we set a time to meet for 3 pm on November 10,2014. At that meeting was 

John Macy, Jim Healy, David Turciano, our counsel at the time, Danah and myself. Dave and 

John discussed the zoning and ordinances supposedly preventing us from having a clean fill site. 

At this meeting it was asked by the Village if they could walk the site. We arranged for this to 

happen the following morning, November 11, 2014 at 10:30 am. 

11. November 11, 2014 Danah and I met with Jim Healy and, the Village Engineer, 

Ron Dalton, at 609 Scenic Road. Weather was poor (rain / snow mix). They looked at the 
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excavation, we showed them some ofthe steeply graded slope that have no topsoil or vegetation. 

I explained it was our intent to raise the center elevation approximately 50', gently slope the 

sides, landscape and possibly subdivide the property into 3 to 5 lots. Ron Dalton acknowledged 

that fill was needed to restore the site. 

12. During November, we worked with our local bank, First National Bank of 

Hartford, to procure the necessary loan to purchase the property. The banker reviewed and took 

it to their loan committee. The loan committee denied our loan giving little reason. 

13 . We requested and got and extension to the closing of the property stating we need 

more time to secure financing. 

14. Danah and I then started to process of working with First Bank Financial Center 

and applied for a SBA Small Business Loan. In January, 2015 we were approved, subject to an 

appraisal. 

15. In early February 2015, we received a copy ofthe appraisal that our lender had 

prepared on 609 Scenic Road. The appraisal was much less than our offer, largely due to the 29 

acres of undevelopable pit. A copy ofthe appraisal is attached as Exhibit A to the Affidavit of 

Danah Zoulek. 

16. During January we were made aware that the Village of Richfield had petitioned 

themselves to change the comprehensive plan with intent to change the zoning of 609 Scenic 

Road to residential. At that time we felt that zoning was a major issue in the financial success of 

this project. We began with attempting to answer citizen concerns via Facebook, handouts, etc ... 

but to our surprise they all seemed to have more information regarding our trucking routes, 

number of incoming loads, business revenues, etc .... than we even did. 
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17. On February 11, 2015, I emailed Dr. Douglas Cherkauer, a hydrologist with 

UWM, to ask his opinion of the environmental impacts of our proposed project. Dr. Cherkauer 

responded on the afternoon of February 13, 2015 and stated, "Your questions are intriguing and 

raise a potentially very complex situation." Within less than two hours Jim Healy emailed 

Danah, myself, Dr. Cherkauer and John Macy and stated the following: "I've requested that Dr. 

Cherkauer refrain from responding until he has been briefed by the Village and our other 

consultant professionals." 

18. At the Village board meeting on February 19, 2015, there was a public hearing 

held regarding the change in the comprehensive plan from Quarry Redevelopment to Residential. 

Prior to the meeting I had spoke with John Jeffords, Village President. I asked if! could speak 

first to help address some of the potential questions. I also wanted to let him know that I felt it 

was not in his best interest to vote on the change as the company he works for is an active 

subcontractor of mine which could raise a conflict of interest. I spoke along with a many others 

including, Dr. Cherkauer who spoke as a resident of Richfield. The Village also read some 

emails from residents and the Germantown School District. Ron Dalton was in attendance but 

not asked to speak. The Village Board briefly discussed the 609 Scenic Road project and noted 

that they felt there was too much risk to groundwater if this was allowed. They never discussed 

the 3661 Lakeview property across the street and how this change would also affect that 

property. The board voted 5-0 to approve the change. They then voted to petition the planning 

commission to rezone the properties to Rs-l Country Estates. 

19. In Late February 2015 we retained the services of McIlnay Button Law LLC. We 

began the process of reviewing State NR code regarding the construction of a land fill facility. 
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20. On March 3, 2015, counsel notified me ofthe use of the State Citing Board as a 

tool to negotiate a solid waste facility. 

21. On March 4,2015, we signed a lease with the Holz's to operate a solid waste 

facility at their property 

22. On March 5th, 2015, there was a public hearing scheduled during the Planning 

Commission meeting to discuss the rezoning of the 609 and 3661 parcels. Prior to that meeting 

Bruce emailed a copy of the necessary letter requesting that this site be considered as a Solid 

Waste Disposal Site. During the public hearing Bruce spoke and gave notice of this to the 

Planning Commission. A letter from the Holz's was also read during this public hearing. 

President Jeffords and Trustee Neu were in attendance at the meeting. The planning commission 

voted and approved to change the zoning. Commissioner Berghammer voted against the change. 

23. On March 17th, 2015, the Village responded to the request with its list of 

necessary local approvals. 

24. On March 19,2015, the Village Board meet and voted on the zoning change. 

Trustee Voss made the motion and Trustee Brandner seconded. The zoning change was 

approved. 

25. On Monday March 23,2015, Danah, Bruce, Rob Merkel of Key Engineering and 

I meeting the Cynthia Moore and the solid waste management people from the WDNR at the 

Milwaukee office. The project was discussed and they notified us that clean fill is "solid waste" 

however there is no approvals necessary from the WDNR solid waste department. Simply a 

stormwater lerosion control notice is necessary. 

26. On Apri13rd, 2015, we received a letter from the WDNR solid waste department 

reiterating the discussion we had on March 23,2015. 
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27. For the April plan commission meeting an agenda item to audit the property and 

review the 1963 conditional use permit. The committee decided to not take action on at the 

meeting. 

28. On May 3,2015 Danah learned of the DeRassa vs. City a/Oak Creek case. 

29. On May 4,2015, on the advice of counsel, we believed that the holding in 

DeRosso case was applicable to our plan to fill the abandoned gravel mine at 609 Scenic Road, 

with clean fill, and that we would not require and local approvals to do so. The same day, Danah 

sent a copy of the DeRosso case to the Waste Management group for the Southeast Region of 

Wisconsin. We were informed that Cynthia Moore, the manager of the group, had forwarded the 

decision to the DNR's legal staffin Madson. 

30. On or about May 5,2015, Rob Merkel filed an Nor (notice of intent) with the 

WDNR, which was the "application for a storm water management and erosion control permit 

from the DNR. 

31. On May 13,2015, we received notice that the Nor had been approved with minor 

changes. We understood that the issuer of the permit, Maureen McBroom, was looking for 

guidance from the DNR legal staff as to whether we needed to apply for an erosion control 

permit from Richfield. 

32. On May 21,2015, Zoulek Family LLC, consisting ofDanah and me, closed on 

the purchase of 609 Scenic Road. 

33. On May 22,2015 r applied for a temporary driveway permit and erosion control 

permit through Joel Jaster, Village Building Inspector, and in the presence of Jim Healy. r paid 

the fee of$50 for the driveway and $150 for the erosion control permit. r notified both Joel and 
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Jim of a preconstruction meeting set for 2pm on May 26 at the site. They both said they would be 

there and Joel stated he would bring the formal permit with him. 

34. I left and within a few minutes ofleaving I decided to call Joel and verify that I 

was good to go on construction over the Memorial Day weekend. He stated "yes." 

35. That holiday weekend I began with moving equipment to the site and cutting 

down trees. Although I had verbal authorization I did not start any land disturbing activities. 

36. At the preconstruction meeting Mr. Healy showed up with Village Engineer, Ron 

Dalton. I asked where Joel was and they told me he was not able to make it. Maureen McBroom 

from the WDNR, Mr. McIlnay, Mr. Merkel and Danah were also present. I had an agenda that 

we went through and then I walked everyone to the location of the proposed driveway. When 

doing that Ron Dalton started telling us that he would have to perform site line evalulations, 

etc ... regarding the driveway. On oUr walk back onto the site I mentioned to Mr. Healy and Mr. 

Dalton that Joel told me Friday that I was good to start construction. They stated that he was not 

allowed to do that without further review. The meeting ended and Mr. Dalton, Mr. Healy, and 

Ms. McBroom left. 

37. That evening I reviewed the Village's stormwater and driveway ordinances and 

policies. I discovered that it is up to the Village Building Inspector to issue the driveway permits, 

not the engineer. I also confirmed our findings that stormwater management did not apply to this 

site because we have no increase in storm water discharge. The storm water management plan 

that had been provided to the DNR and Village shows that we are not adding any impervious 

surfaces to the site and that the storm water run-off will be contained on the site. This means that 

the storm water conditions pre and post construction would be identical. 
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38. On May 27,2015, the morning after the pre-construction meeting, I went in to see 

Building Inspector Joel Jaster. I recorded the conversation. He told me Jim Healy took the 

permits from him on the Friday before, and that he was not allowed to issue them. Jim was in a 

meeting and not able to comment. Mr. Jaster told me he would have Jim call me after his 

meeting. I sent that recording to Bruce and Danah. Mr. Healy did not call me. 

39. On Thursday, May 28,2015, I went and saw Jim Healy. I also recorded this 

conversation. Mr. Healy told me that he did take away the permits from Mr. Jaster. I stated that 

he did not have that right but he told me "we have control over Joel." Mr. Healy told me that the 

Village's council and engineer was meeting that afternoon at 2pm and he would email me prior 

to the end of the day. I did not receive the promised email. 

40. On Friday, May 29,2015, I went to see Greg Darga, the building inspector on 

duty that day. I made application for a driveway alteration to an existing driveway at 609 Scenic 

road. I wanted to widen and improve my existing driveway. Greg approved the permit, issued the 

number, wrote it on the form, but when he then saw my name on the check for the permit fee, he 

asked if this was for that "landfill site" on Scenic Road. I told him yes, but that this was for a 

simple alteration. He told me he could not issue the permit and would have to discuss this with 

Jim Healy. Mr. Darga stated it could have major ramifications ifhe issued the permit. I told him 

that this was just another showing ofharrassement by the Village. Mr. Darga told me he would 

have Jim review it and he would call me back Monday morning. 

41. Monday, June 1,2015, I waited till9am when inspector office hours end. I went 

to Village hall and I met with Mr. Healy. Mr. Healy was very short with me. I asked about my 

permit, and Mr. Healy denied having any knowing of it. Mr. Healy checked his mailbox and 
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stated he had nothing either. Mr. Healy stated he would email me before the end of the day. I 

did not receive any further communication from Mr. Healy that day. 

42. The loan approval for our purchase of 609 Scenic Road is premised on our ability 

to accept clean fill and reclaim the abandoned gravel pit. Each day that we are not able to 

proceed, stretched the cash flow of Scenic Pit and may ultimately result in our inability to make 

the mortgage payments. If we are permitted to proceed with the acceptance of clean fill to 

reclaim the abandoned gravel pit, Scenic Pit will generate cash flow from tipping fees between 

$30 and $50 per truckload. We planned on these fees in proceeding with the closing, and, 

without them the property may have to be resold for closer to the appraised value of 

approximately $390,000. As a result, Scenic Pit and my wife and I, with legal fees, costs and 

potential loss of the property are likely to suffer damages in excess of several $100,000 if the 

Village is not restrained from interfering with our operation of a clean-fill site at 609 Scenic 

Road. 

43. As in DeRosso, I am asking that the Court permanently restrain the Village of 

Richfield from interfering with our plan to accept clean-fill to reclaim the abandoned gravel pit 

at 609 Scenic Road. 

Subscri~d and sworn to before me 
this~~ of June 2015 
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