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FILED 

STATE OF WISCONSIN 

SCENIC PIT LLC, 

Plaintiff, 

CIRCUIT COURT WASH4tafg9diklart  
Washington County, WI 

 

V. 	
Case No. 15-CV-374 

VILLAGE OF RICHFIELD, and 
JIM HEALY, 

Defendants. 

PLAINTIFF'S SUPPLEMENTAL BRIEF IN SUPPORTOF MOTION FOR 
TEMPORARY RESTRAINING ORDER AND 

TEMPORARY INJUNCTION 

INTRODUCTION  

This supplemental brief addresses two issues raised during the telephone conference 

between the Court and counsel on June 5, 2015: 1) the Court's concern regarding the need to 

show irreparable harm before granting a restraining order; and 2) defendant's counsel's 

statement regarding failure to comply with §893.80(1d), Wis. Stats. 

ARGUMENT 

I. PLAINTIFF WILL SUFFER IRREPARABLE HARM WITHOUT TEMPORARY 
INJUNCTIVE RELIEF 

Generally, to be entitled to temporary injunctive relief, the movant must show: 

1. A reasonable probability of success on the merits; 

2. Lack of an adequate remedy at law; and 

3. Irreparable harm. 

School Dist. v. Wisconsin Interscholastic At/i. Assn, 210 Wis. 2d 365, 371, 563 N.W.2d 585 

(App. 1997). Irreparable harm is a factor as to both permanent and temporary injunctions, "but 

at the temporary injunction stage the requirement of irreparable injury is met by a showing that, 



without it to preserve the status quo pendente lite, the permanent injunction sought would be 

rendered futile" Werner v. A. L. Grooternaat & Sons, Inc., 80 Wis. 2d 513, 520, 259 N.W.2d 

310, 314 (1977). That an injury is irreparable, means that it is not adequately compensated with 

damages. Pure Milk Products Cooperative v. National Farmers Organization, 90 Wis. 2d 781, 

800, 280 N.W.2d 691, 700, (1979) ("To invoke the remedy of injunction the plaintiff must 

moreover establish that the injury is irreparable, i.e. not adequately compensable in damages.) 

In the instant case, plaintiff seeks a permanent injunction under the authority of DeRosso 

Landfill Co. v. City of Oak Creek, 200 Wis. 2d 642 (1996), where the Supreme Court upheld a 

permanent injunction issued against the City of Oak Creek from interfering with the plaintiffs' 

proposed clean-fill solid waste disposal site. Since irreparable harm is an element of both 

temporary and permanent injunctions, although not explicitly discussed, the Court must have 

been persuaded that the City's interference with the proposed solid waste facility, the same 

activity in which the plaintiff here wishes to engage, would cause irreparable harm to the 

plaintiff. This makes sense because §893.80(3), Wis. Stats., caps a municipality's liability for 

damages at $50,000. Thus, a plaintiff that is likely to suffer greater than $50,000 in damages 

will be without a remedy "adequately compensable in damages." 

In cases such as this, the Wisconsin Courts have invoked equitable remedies because 

monetary damages are inadequate. In Sunnyside Feed Co. v. City of Portage, 222 Wis. 2d 461, 

473, 588 N.W.2d 278, 284, (App. 1998), where the nature of the injury, if not abated, would be 

continuing. The court reasoned: 

Furthermore, because this case involves a continuing nuisance, Sunnyside can 
repetitively sue the City and Employers Insurance to recover its ongoing damages. 
An injunction will prevent the risk of repetitive and costly litigation by abating 
the nuisance. In the interest of judicial efficiency, courts should take reasonable 
steps to limit litigation. See Barland v. Eau Claire County, 216 Wis. 2d 560, 581, 
575 N.W.2d 691, 700 (1998). Judicial efficiency would be served by granting an 
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injunction. Because the trial court did not adequately consider relevant factors, 
such as the public policy favoring the preservation and protection of historic sites, 
the financial adequacy of a legal remedy and the legal system's need to be 
judicially efficient, it erroneously exercised its discretion by denying Sunnyside's 
motion for an injunction. 

Id. Accordingly, the court reversed the trial court and remanded the case with direction to issue 

an injunction. Id. at 474. 

Similarly, Bostco LLC v. Milwaukee Metro. Sewerage Dist., 2013 WI 78 (2013), the 

Wisconsin Supreme Court overruled a decision of the court of appeals that had denied equitable 

relief on the grounds that granting equitable relief would render the $50,000 damages cap in 

§893.80(3), Wis. Stats., superfluous. Id. at P53, 350 Wis. 2d 554, 589. The Court based its 

decision that §893.80, Wis. Stats., did not bar equitable relief on the statutory authority of 

§844.01, Wis. Stats., which the Court noted allowed a private citizen to bring and action for 

interference with their interest in real property and allowed as remedies "to redress past injury, to 

restrain further injury, to abate the source of injury, or for other appropriate relief" § 

844.01(1), Wis. Stats. The Court concluded: 

Therefore, based on the statutory history of Wis. Stat. § 844.01, as well as the 
common law governing nuisance and the principles of equitable relief, we reach 
the ineluctable conclusion that a municipal entity may be subjected to claims for 
equitable relief to abate a negligently maintained nuisance that is a cause of 
significant harm and of which the municipal entity has notice. Accordingly, we 
conclude that the circuit court did not erroneously exercise its discretion in 
granting Bostco equitable relief. 

Id. at P71, 350 Wis. 2d 554, 598-599. 

In the instant case, Scenic Pit LLC has leased the land in issue for the operation of a clean-fill 

solid waste facility', which DeRosso makes clear is not subject to any local approvals, because 

1. See Supplemental Affidavit of Thomas Zoulek at ¶ 9. 
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the DNR has determined such sites present so small a risk to public health and safety that they 

are exempt from licensing. As a result of the Village's continuing efforts to frustrate Scenic Pit 

in its intended use of its property interests, Scenic Pit has already lost revenues greatly in excess 

of the $50,000 damages cap in 893.80(3), Wis. Stats. 2  Section 289.33, Wis. Stats., sets forth a 

detailed procedure for mediation and negotiation of local approvals relative to the siting of solid 

waste facilities, but as the DeRosso Court noted, the legislature authorized the DNR to exempt 

low hazard waste disposal sites from this process, §289.43(8), Wis. Stats., 3  in part, because "the 

DNR has determined that the comparatively insignificant health risks those facilities pose render 

unnecessary the negotiation and arbitration procedure, which can be time-consuming and 

costly.4" DeRosso, 200 Wis. 2d at 659. 

2. "Wisconsin Stat. § 144.44(7Xg) insures that so long as the DNR determines that certain low-hazard 
waste facilities do not significantly jeopardize the environment or public health, their establishment 
should not be impeded by local rule or ordinance." DeRosso Landfill Co. v. City of Oak Creek, 200 Wis. 
2d 642, 663, 547 N.W.2d 770, 778, (1996). 

3. (8) EXEMPTION FROM REGULATION; LOW-HAZARD WASTE. (a) The department shall 
conduct a continuing review of the potential hazard to public health or the environment of various types 
of solid wastes and solid waste facilities. The department shall consider information submitted by any 
person concerning the potential hazard to public health or the environment of any type of solid waste. (b) 
If the department, after a review under par. (a), finds that regulation under this chapter is not warranted in 
light of the potential hazard to public health or the environment, the department shall either: 1. 
Promulgate a rule specifying types of solid waste that need not be disposed of at a licensed solid waste 
disposal facility. 2. On a case-by-case basis, exempt from regulation under this chapter specified types of 
solid waste facilities. 3. Authorize an individual generator to dispose of a specified type of solid waste at 
a site other than a licensed solid waste disposal facility. 4. Authorize use of the solid waste in public 
works projects. (c) The department may require periodic testing of solid wastes and impose other 
conditions on exemptions granted under par. (b) . § 289.43(8), Wis. Stats. 

4. In footnote 14, the Court cited: 

See Arthur J. Harrington, The Right to a Decent Burial: Hazardous Waste and Its 
Regulation in Wisconsin, 66 Marg. L. Rev. 223, 269-70 (1983) (describing the 
negotiation and arbitration process as 21ong and very expensive2  and noting that 2it is not 
inconceivable that the whole process could take as long as three to four years before a 
license is issued for a new disposal site 2); see also Peter J. Rudd & Dean Werner, 
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The market for the dumping of clean-fill from construction sites is fluctuating and tied to 

the construction activity in the area of the waste disposal site. Now, it is construction season 

in Wisconsin when the demand for such disposal sites is at its peak. If the relief that plaintiff 

seeks is delayed this opportunity will be lost.' Further, given the volatility in the 

construction industry it cannot be said with any certainty that next season will be better, the 

same or worse than this season. Scenic Pit respectfully submits that in light of these 

conditions, temporary injunctive relief is necessary to protect it from irreparable harm 

because in this case justice delayed is truly justice denied. 

II. SCENIC PIT SUBSTANTIALLY COMPLIED WITH 4893.80(1d), WIS. STATS., AND 
THE VILLAGE HAS NOT BEEN PREJUDICED BY STRICT COMPLIANCE.  

Wisconsin Statute §893.80(1d), provided in relevant part: 

(1d) Except as provided in subs. (1g), (1m), (1p) and (8), no action may be 
brought or maintained against any volunteer fire company organized under ch. 
213, political corporation, governmental subdivision or agency thereof nor against 
any officer, official, agent or employee of the corporation, subdivision or agency 
for acts done in their official capacity or in the course of their agency or 
employment upon a claim or cause of action unless: 

(a) Within 120 days after the happening of the event giving rise to the 
claim, written notice of the circumstances of the claim signed by the party, agent 
or attorney is served on the volunteer fire company, political corporation, 
governmental subdivision or agency and on the officer, official, agent or 
employee under s. 801.11. Failure to give the requisite notice shall not bar action 
on the claim if the fire company, corporation, subdivision or agency had actual 
notice of the claim and the claimant shows to the satisfaction of the court that the 
delay or failure to give the requisite notice has not been prejudicial to the 

Wisconsin's Landfill Negotiation/Arbitration Statute, Wis. Bar Bull., Nov. 1985, at 17 
(describing the negotiation and arbitration procedure). 

DeRosso, 200 Wis. 2d at 659, n. 14. 

5. See Supplement Affidavit of Thomas Zoulek, ¶11 3-6. 
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defendant fire company, corporation, subdivision or agency or to the defendant 
officer, official, agent or employee; and 

(b) A claim containing the address of the claimant and an itemized 
statement of the relief sought is presented to the appropriate clerk or person who 
performs the duties of a clerk or secretary for the defendant fire company, 
corporation, subdivision or agency and the claim is disallowed. 

In the instant case, the members of Scenic Pit LLC met with the Village regarding their 

intent as early as October 2014; and as early as November 22, 2014, the Village Board had a 

closed session during its meeting to obtain "an update from legal counsel for the governing body 

... concerning strategy to be adopted by the governing body with respect to litigation in which it 

is or is likely to become involved --.- Specifically regarding property at 609 Scenic Road.". 6  

Then, on February 26, 2015, Jim Healy, Village Administrator, sent the following email to the 

Village Board, Village Employees and Village Staff: 

From: 	Jim Healy 
Sent: 	Thursday, February 26, 20151:27 PM CST 
To: 	Deputy Clerk; DPW; Front Desk; inspector@richfieldwLgov; 
Greg Darga; Intern User 
CC: 	jmacy@ammr.net ; tim.schwecke@civitekconsulting.com ; Douglas 
S Cherkauer daltonr@crispell-snyder.com  
Subject: Danah and Tom Zoulek, 609 Scenic Road 

Village Staff, President Jeffords, Board of Trustees, and contracted employees, 
Just as an FYI, the Village was contacted today by a law firm which claimed to 
either be representing Danah and Tom Zoulek or will be in the very near future in 
an action against the Village. From my perspective, I would strongly advise 
everyone to now treat this situation as though we are in active litigation with Mr. 
and Mrs. Zoulek. 

As a reminder to you all, when the Village is involved in active litigation it would 
not be appropriate to discuss matters with residents who come into Village Hall, 
the press, or certainly not the potential developers themselves (the Zouleks). I 
understand that because Mrs. Zoulek is running for Village Trustee in April that it 
somewhat complicates the relationship between Village Hall and her. But the 

6. Affidavit of Bruce A. McIlnay at I 3 and Exhibit A. 
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distinction between information to discuss with 'Danah the candidate' versus 
'Danah the developer' should be abundantly clear at this point. If it is not, please 
let me know and I will clarify. 

Thank you all, 

Sincerely, 
Jim Healy 
Village Administrator 
Planning and Zoning Administrator 
(262)-628-2260 
Village of RichField 
4128 HUbertus Road 
Hubertus, WI 53033 

On March 5, 2015, Scenic Pit gave the Village written notice of its intent to proceed 

under Chapter 289 of the Wisconsin Statutes, and counsel for Scenic Pit appeared for a public 

hearing before the Plan Commission to discuss the Scenic Pit's intentions. (Complaint, 121). 

On May 13, 2015, counsel for Scenic Pit sent a letter to the Village Attorney addressing the 

impact of the DeRosso case on the plaintiff's plan. Complaint, Exhibit C. Finally, on May 21, 

2013, the Village Board passed the following motion: 

Motion by Village President Jeffords that the Village Board authorizes the Village 
Attorney to take any and all action necessary including the commencement of litigation 
to protect the Village of Richfield if any activities are commenced at the property 
generally referred to as 609 Scenic Road without the issuance of all required approvals; 
Seconded by Trustee Brandner; Motion carried unanimously. 7  

The purposes of §893.80(1d), Stats, serves two purposes: "(1) to give governmental 

entities the opportunity to investigate and evaluate potential claims, and (2) to afford 

governmental entities the opportunity to compromise and budget for potential settlement or 

litigation." Bostco, supra, at P88, 350 Wis. 2d 554, 608. Accordingly, the Wisconsin Supreme 

7. Affidavit of Bruce A. McIlnay at 1 4 and Ex. B. 
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Court has held that a party may satisfy the requirements of the statute if it can show that the 

municipality had actual notice of the claim, and that the municipality was not prejudiced by the 

plaintiff's failure to strictly comply with §893.80(1d). Id. 

Here the record shows that the Village of Richfield knew precisely what Scenic Pit 

wanted to do with the abandoned pit and as early as November 22, 2014, had a closed session 

with counsel regarding possible litigation. On February 26, 2015, the mere visit from an attorney 

for Scenic Pit at Village Hall prompted the Village Administrator to declare that a state of 

litigation existed between the Village and the members of Scenic Pit. Finally, on May 21, 2015, 

the Village Board authorized the Village Attorney to commence litigation against Scenic Pit if it 

attempted to proceed with its project as the DeRosso decision would allow. 

It is obvious that the Village had more than enough time to consider settlement versus the 

litigation and, at the end of the day, it threw down the gauntlet and opted for litigation. Nor can 

it be said that the Village has not had to opportunity to investigate the claim. A review of the 

emails attached to Danah Zoulek's affidavit shows that the Village was diligent in following 

Scenic's every move with regard to Scenic's meetings and communications with the DNR. It 

further had correspondence with the DNR that it failed to share with the plaintiffs. Indeed, on 

May 15, just two days following plaintiff's counsel's correspondence to the Village Attorney, 

plaintiff's counsel received the following reply from the Village Attorney: 

Attorney Macy has passed on a number of emails and voicemail messages 
concerning the apparent intention on the part of your client(s) to begin operations 
in the Village for which no zoning approvals have been obtained. I will be 
involved from our firm on behalf of the Village in the event this matter proceeds 
to litigation, so please direct communication to me involving litigation issues. 

While I will not debate the law with you outside of a courtroom, I will indicate 
that we completely disagree with your conclusion that the activities that your 
client evidently intends to pursue on the subject property can legally be 
undertaken absent zoning approvals by the Village. I have been directed to take 
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any and all measures to ensure that the integrity of our zoning authority is 
protected and all zoning regulations strictly complied with. Should your client(s) 
proceed illegally, we will immediately seek court intervention by way of 
temporary restraining order, and daily fines and forfeitures. In the event we see fit 
to request an ex parte restraining order, I will provide you with advance notice of 
any approach to the court and copies of pleadings in support thereof. 

Once again, the message was clear, the Village did not want to negotiate or "debate outside of a 

courtroom." 

These facts show that plaintiff substantially complied with the provisions of 

§8903.80(1d), Wis. Stats., and this issue should not preclude the granting of temporary injunctive 

relief in this case. 

CONCLUSION  

For the reasons discussed herein, plaintiff respectfully requests that the Court grant 

plaintiff an immediate temporary restraining order and set a hearing on plaintiff's motion for a 

temporary injunction. 

Respectfully Submitted, 
McIlnay Button Law LLC 
Counsel for Plaintiff 

Dated: June 15, 2015 
By: 	  

Bruce A. McIlnay 
State Bar No.: 1006609 

Address: 
1971 Washington Street, Suite 201 
Grafton, WI 53024 
(262) 421-8060 
(262) 421-8059 --fax 
bruce@mcbusinesslaw.com  


