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STATE OF WISCONSIN  CIRCUIT COURT WASHINGTON COUNTY
SCENIC PIT LLC,     
                                              

Case No. 15-CV-374  

 Plaintiff, 
v. 

VILLAGE OF RICHFIELD, and  
JIM HEALY, 
 

 
Defendants.     
                 

 
PLAINTIFF’S MEMORANDUM OF LAW 

IN SUPPORT OF ITS MOTION FOR 
A TEMPORARY INJUNCTIOIN 

 
 

INTRODUCTION 

 Plaintiff is entitled to a temporary injunction pursuant to §813.02(1)(a), Stats., as it is 

apparent that plaintiff is entitled to judgment under the holding of DeRosso Landfill Co. v. City 

of Oak Creek, 200 Wis. 2d 642; 547 N.W.2d 770 (1996), in which the Supreme Court held that no local 

approvals were necessary for the operation of a clean-fill solid waste facility that is exempt from solid 

waste licensing under NR 500.08(2) of the Wis. Admin. Code.1  DeRosso, where the Supreme Court, 

upheld a permanent injunction against the City of Oak Creek from restraining the plaintiff from operation 

                                                 

1.  500.08 Exemptions 

(2)   OTHER FACILITIES. The following facilities shall be established in conformance with the 
locational requirements of s. NR 504.04 (3) (c) and (4) (a) to (f) and shall be operated and maintained in a 
nuisance-free and aesthetic manner but are exempt from licensing and the requirements of chs. NR 500 to 
538: 

(a)  Facilities where only clean soil, brick, building stone, concrete or reinforced concrete not 
painted with lead-based paint, broken pavement, and wood not treated or painted with preservatives or 
lead-based paint are disposed. 

(b)  Facilities for the exclusive disposal of spoils from sand, gravel or stone and crushed stone 
quarry operations and similar nonmetallic earth materials.  
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of its clean-fill site is controlling, and there is no basis on which the defendants herein can distinguish 

DeRosso from this case.  Further, delay in the operation of the plaintiff’s proposed clean-fill operation 

will cause plaintiff irreparable harm that cannot be remedied by money damages in an action against a 

municipal corporation, such as the defendant here.   

 On the authority of DeRosso and the indisputable facts discussed below, plaintiff respectfully 

requests that the Court enter a Restraining Order pursuant to §813.025, and set a hearing on plaintiff’s 

motion for a Temporary Injunction pursuant to §813.02, Stats., as soon as the parties may be heard. 

FACTUAL BACKGROUND 

 The facts of this case as they are relevant to the application of the DeRosso holding are 

quite simple.  The plaintiff, Scenic Pit LLC (Scenic) is a Wisconsin limited liability company 

that intends to accept clean-fill as defined in NR 500.08(2), Wis. Admin. Code2, to fill an 

abandoned quarry pit located at 609 Scenic Road in the Village of Richfield, Wisconsin (the 

“Village”).  The members of Scenic are Thomas and Danah Zoulek, with Danah owning the 

majority of the membership interests.3 

 In September 2014, the Zoulek’s made an offer to purchase two parcels of real estate 

commonly known as 609 Scenic Road, Richfield, from Richard and Yvonne Holz.4 Together the 

two parcels are approximately 40 acres, of which approximately 29 acres had been quarried from 

the early 1960s to the mid-1970s, leaving a large pit with steep slopes. These 29 acres are 

                                                 

2.  See footnote 1 above.  

3.  Plaintiff’s motion is supported by Affidavits of Thomas Zoulek and Danah Zoulek, filed 
simultaneously with the motion.  References to the Affidavits will be TZ at ¶ __ or DZ at ¶ __.   TZ at ¶ 2 
and DZ at ¶ 2. 

4. DZ at ¶ 4. 
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undesirable for any type of development.5  At the time of the offer, the property was zoned by 

the Village of Richfield for M-5, “Mineral Extraction and Restoration.”  The 20 Year 

Comprehensive Plan for the Village of Richfield had the property designated as quarry 

redevelopment.6 

 As described in detail in the affidavits submitted herewith, from late September 2014, 

through at least May 26, 20157, the Zouleks have pursued numerous avenues to work with the 

Village to operate a clean-fill only solid waste facility at 609 Scenic Road.  In response, the 

Village commenced a rigorous and ruthless campaign to halt the project.  First, by contacting 

Richard Holz regarding the Zouleks offer on October 27, 20148.  The Village proceeded to 

amend its comprehensive plan for the property from “Quarry Restoration and Redevelopment” to 

“Single Family Residential” development in February 2015, and to amend its zoning ordinances 

covering this property from M-5, Mineral Extraction, to Rs-1, Country Estate Residential in 

March 2015.9  On February 26, 2015, the Village Administrator, Jim Healy, sent an email to all 

Village Staff and contractors stating: 

Village Staff, President Jeffords, Board of Trustees, and contracted employees, 
 
Just as an FYI, the Village was contacted today by a law firm which claimed to 
either be representing Danah and Tom Zoulek or will be in the very near future in 
an action against the Village. From my perspective, I would strongly advise 

                                                 

5. DZ at ¶ 7. 

6. DZ at ¶ 8. 

7.  On May 26, 2015, the parties had a pre-construction meeting with the Village and Wisconsin 
Department of Natural Resources (“DNR”) at the site. TZ at ¶¶ 32-36. 

8.  DZ Affidavit Ex. B-1 

9.  DZ at ¶¶ 14-15. 
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everyone to now treat this situation as though we are in active litigation with Mr. 
and Mrs. Zoulek.10 
 

The same day, Mr. Healy reported to the Village Attorney that he had contacted the owner of a 

private road that Scenic hoped to use for trucks accessing the property to address concerns of 

area residents.11 

 In January 2015, the Zouleks’ lender had the two parcels at 609 Scenic Road appraised12.  

The appraisal reported the value to be $390,000, but noted that the comparable sales used were 

adjusted downward because, among other things, “In my opinion the mining site is not that 

appealing.  A low rocky bowl type area with trees,” and “the lost use of 28 acres at this time do 

not function as a working mine, agricultural use, or woods.”13  Nevertheless, based on 

consultations with the DNR and the strength of the DeRosso opinion, on May 21, 2015, the 

Zouleks through Zoulek Family LLC, closed on the purchase of 609 Scenic Road.  They were 

able to do so because the loan approval for the purchase of 609 Scenic Road is premised on the 

ability to accept clean fill and reclaim the abandoned gravel pit.14   

 Scenic’s plan is to accept clean fill to restore the abandoned gravel pit, which will 

generate income from the tipping fees for truck-loads of fill deposited at the site.  The restoration 

of the abandoned gravel pit also should increase the value of the parcel by addressing the 

concerns raised in the lender’s appraisal.  To that end, the Zouleks applied for and were granted 

                                                 

10.  DZ Affidavit Ex. B-10 

11. DZ Affidavit, Ex. it B-11 

12. DZ Affidavit, Ex. A 

13.  Id. at p. 13 

14.  TZ at ¶ 42. 
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an erosion control and storm water permit from the DNR.15  Without injunctive relief, Scenic 

will be substantially damaged and will be left without an adequate remedy at law.16 

ARGUMENT 

I. BACKGROUND REGARDING CHAPTER 289 OF THE WISCONSIN STATUTES 

 Until April 1996, Chapter 289 of the Wisconsin Statutes was a part of Chapter 144 of the 

Wisconsin Statutes, which contained statutes related to water and sewage, air pollution, solid and 

hazardous waste, mining and oil and gas.  Chapter 144 was repealed and its components 

reorganized and renumbered effective April 16, 1996.17   Those portions of Chapter 144 dealing 

with solid waste facilities were recodified in Chapter 289, Stats.  

                                                 

15.  TZ at ¶¶ 30-31.  

16.  Id.   

17. See Prefatory Note to 1995 Wis. Laws 227  

Chapter 144 has grown extensively as the legislature focused its attention on 
environmental regulation. In 30 years, ch. 144 has expanded from 8 pages to almost 120 
pages in the printed statutes. As a result of this growth, which has occurred incrementally 
in each legislative session, some portions of ch. 144 are no longer well-organized. 

In discussing and responding to its charge, the special committee determined that ch. 144 
is not in need of extensive substantive revision. Although portions of ch. 144 are not 
well-organized, there is very little in ch. 144 that is not currently viable and that is not 
written so as to effectively accomplish the legislature's intent. The special committee 
does not believe that its charge from the joint legislative council is to rewrite substantive 
environmental policy in this legislation, but rather to make ch. 144 a more effective tool 
for accomplishing the environmental regulatory policies currently expressed in that 
chapter. Therefore, the special committee recommends, in this bill, the reorganization of 
ch. 144, which the special committee believes will make these statutes significantly more 
readable. 

This bill separates ch. 144 into 8 newly created chapters of the statutes and reorganizes 
the material incorporated into each of the newly created chapters as necessary. In order to 
have sufficient consecutive chapter numbers to keep the environmental regulatory 
statutes together in a group, it is necessary to move the environmental regulatory statutes 
to a location other than current ch. 144. 



- 6 - 

 A side by side comparison of the relevant provisions of Chapters 144 and 289, as the 

latter exists today, reveals no meaningful amendments were made between the sections of 144 

prior to 1996 and the same sections now contained in Chapter 289.18. 

Section 144.44 Section 289.43 
(7) WAIVERS; EXEMPTIONS.  (g) 
Exemption from regulation, low-hazard 
waste. 1. The, department shall conduct a 
continuing review of the potential hazard to 
public health or the environment of various 
types of solid wastes and solid waste 
facilities. The department shall consider 
information submitted by any person 
concerning the potential hazard to public 
health or the environment of any type of solid 
waste.  2. If the department, after a review 
under subd. 1., finds that regulation under ss . 
144,43, to 144 47 is not warranted in light of 
the potential hazard to public health or the 
environment, the department shall ether: a. 
Promulgate a rule specifying types of solid 
waste that need not be disposed of at a 
licensed solid waste disposal facility.  b. On a 
case-by-case basis, exempt from regulation 
under ss. 144 .43, to, 144.47 specified types 
of solid waste facilities.  c. Authorize an 
individual generator to dispose of a specified 
type of solid waste at a site other than a 
licensed solid waste disposal facility.  3. The 
department may require periodic testing of 
solid wastes and impose other conditions on 
exemptions granted under subd. 2.    Wis. 
Stat. §144.44 (1993-94) 

(8)  EXEMPTION FROM REGULATION; 
LOW-HAZARD WASTE. (a)  The 
department shall conduct a continuing review 
of the potential hazard to public health or the 
environment of various types of solid wastes 
and solid waste facilities. The department 
shall consider information submitted by any 
person concerning the potential hazard to 
public health or the environment of any type 
of solid waste. (b)  If the department, after a 
review under par. (a), finds that regulation 
under this chapter is not warranted in light of 
the potential hazard to public health or the 
environment, the department shall either: 1.  
Promulgate a rule specifying types of solid 
waste that need not be disposed of at a 
licensed solid waste disposal facility. 2.  On a 
case-by-case basis, exempt from regulation 
under this chapter specified types of solid 
waste facilities. 3.  Authorize an individual 
generator to dispose of a specified type of 
solid waste at a site other than a licensed solid 
waste disposal facility. 4.  Authorize use of 
the solid waste in public works projects. (c)  
The department may require periodic testing 
of solid wastes and impose other conditions 
on exemptions granted under par. (b) .   Wis. 
Stat. § 289.43 

Wis. Stat. § 144.44(1m) Wis. Stat. § 289.22 
(1m) LOCAL APPROVAL (a) Definition. As 
used in this subsection, "local approval" has 
the meaning specified under s. 144.445 (3) 
(d).  
(b) Application for local approvals required. 
Prior to constructing a solid waste disposal 

(1)  DEFINITION. In this section, "local 
approval" has the meaning specified under s. 
289.33 (3) (d).  
(1m) APPLICATION FOR LOCAL 
APPROVALS REQUIRED. Prior to 
constructing a solid waste disposal facility or 

                                                 

18.  If anything, it appears that the enumerated local approvals subject to Chapter 289 have increased.  
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facility or hazardous waste facility, the 
applicant shall submit a written request for the 
specification of all applicable local approvals 
to each affected municipality.  Within 15 days 
after the receipt of a written request from the 
applicant, a municipality shall specify all 
local approvals for which applications are 
required or issue a statement that there are no 
applicable local approvals. Prior to 
constructing a solid waste disposal facility or 
a hazardous waste facility, the applicant shall 
apply for each local approval required to 
construct the waste handling portion of the 
facility. 
(bn) Standard notice. The waste facility siting 
board shall develop and print a standard 
notice designed to inform an affected 
municipality of the time limits and 
requirements for participation in the 
negotiation and arbitration process under s 
144 445 . An applicant shall submit a copy of' 
this standard notice, if it has been printed, 
with any written request submitted under par. 
(b).  
(c) Attempts to obtain local approvals 
required. Following applications for local 
approvals under par. (b) and prior to 
submitting a feasibility report, any applicant 
subject to s. 144.445 shall undertake all 
reasonable procedural steps necessary to 
obtain each local approval required to 
construct the waste handling portion of the 
facility except that the applicant is not 
required to seek judicial review of decisions 
of the local unit of government.  
(d) Waiver of local approvals.  If a local 
approval precludes or inhibits the ability of 
the applicant to obtain data required to be 
submitted under sub. (lc) (a) or in a feasibility 
report or environmental impact report, the 
applicant may petition the department to 
waive the applicability of the local approval 
to the applicant.  If a petition is received, the 
department shall promptly schedule a hearing 
on the matter and notify the local government 
of the hearing. If the department determines at 

hazardous waste facility, the applicant shall 
submit a written request for the specification 
of all applicable local approvals to each 
affected municipality. Within 15 days after 
the receipt of a written request from the 
applicant, a municipality shall specify all 
local approvals for which applications are 
required or issue a statement that there are no 
applicable local approvals. Prior to 
constructing a solid waste disposal facility or 
a hazardous waste facility, the applicant shall 
apply for each local approval required to 
construct the waste handling portion of the 
facility.  
(2)  STANDARD NOTICE. The waste 
facility siting board shall develop and print a 
standard notice designed to inform an affected 
municipality of the time limits and 
requirements for participation in the 
negotiation and arbitration process under s. 
289.33. An applicant shall submit a copy of 
this standard notice, if it has been printed, 
with any written request submitted under sub. 
(1m).  
(3)  ATTEMPTS TO OBTAIN LOCAL 
APPROVALS REQUIRED. Following 
applications for local approvals under sub. 
(1m) and prior to submitting a feasibility 
report, any applicant subject to s. 289.33 shall 
undertake all reasonable procedural steps 
necessary to obtain each local approval 
required to construct the waste handling 
portion of the facility except that the applicant 
is not required to seek judicial review of 
decisions of the local unit of government.  
(4)  WAIVER OF LOCAL APPROVALS. If 
a local approval precludes or inhibits the 
ability of the applicant to obtain data required 
to be submitted under 289.21 (1) or in a 
feasibility report or environmental impact 
report, the applicant may petition the 
department to waive the applicability of the 
local approval to the applicant. If a petition is 
received, the department shall promptly 
schedule a hearing on the matter and notify 
the local government of the hearing. If the 
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the hearing that the local approval is 
unreasonable, the department shall waive the 
applicability of the local approval to the 
applicant.  
(e) Compliance required. Except as provided 
under par (d), no person may construct a solid 
waste disposal facility or a hazardous waste 
facility unless the person complies with the 
requirements of pars (b) and (c). Wis. Stat. § 
144.44 

department determines at the hearing that the 
local approval is unreasonable, the 
department shall waive the applicability of the 
local approval to the applicant.  
(5)  COMPLIANCE REQUIRED. Except as 
provided under sub. (4), no person may 
construct a solid waste disposal facility or a 
hazardous waste facility unless the person 
complies with the requirements of subs. (1m) 
and (3).   Wis. Stat. § 289.22 

144.445 289.33 
(3) DEFINITIONS . In this section : 
(d) "Local approval" includes any 
requirement for a permit, license, 
authorization, approval; variance or exception 
or any restriction, condition of approval or 
other restriction, regulation, requirement or 
prohibition imposed by, a charter ordinance, 
general - ordinance, zoning ordinance, 
resolution or regulation by town, city, village, 
county or special purpose district, including 
without limitation because of enumeration 
any ordinance, resolution or regulation 
adopted under s . 59 065, 59.07, 59.083, 
59.97, 59.971, 59.974; 60.10, 60.22, 60.23, 
60.54, 60.77, 61.34, 61.35, 61.351, 61.354, 
62.11, 62.23, 62.231, 62.234, 66.01, 66.052, 
66.24 (8), 87.30, 91.73, 144.07, 196.58, 
236.45 or 349.16 or subch. VIII of` ch. 60. 

(3)  DEFINITIONS.   In this section: 
(d)   “Local approval” includes any 
requirement for a permit, license, 
authorization, approval, variance or exception 
or any restriction, condition of approval or 
other restriction, regulation, requirement or 
prohibition imposed by a charter ordinance, 
general ordinance, zoning ordinance, 
resolution or regulation by a town, city, 
village, county or special purpose district, 
including without limitation because of 
enumeration any ordinance, resolution or 
regulation adopted under s. 91.73, 2007 stats., 
s. 59.03 (2), 59.11 (5), 59.42 (1), 59.48, 59.51 
(1) and (2), 59.52 (2), (5), (6), (7), (8), (9), 
(11), (12), (13), (15), (16), (17), (18), (19), 
(20), (21), (22), (23), (24), (25), (26) and (27), 
59.53 (1), (2), (3), (4), (5), (7), (8), (9), (11), 
(12), (13), (14), (15), (19), (20) and (23), 
59.535 (2), (3) and (4), 59.54 (1), (2), (3), (4), 
(4m), (5), (6), (7), (8), (10), (11), (12), (16), 
(17), (18), (19), (20), (21), (22), (23), (24), 
(25) and (26), 59.55 (3), (4), (5) and (6), 
59.56 (1), (2), (4), (5), (6), (7), (9), (10), (11), 
(12), (12m), (13) and (16), 59.57 (1), 59.58 
(1) and (5), 59.62, 59.69, 59.692, 59.693, 
59.696, 59.697, 59.698, 59.70 (1), (2), (3), 
(5), (7), (8), (9), (10), (11), (21), (22) and 
(23), 59.79 (1), (2), (3), (5), (7), (8), and (10), 
59.792 (2) and (3), 59.80, 59.82, 60.10, 60.22, 
60.23, 60.54, 60.77, 61.34, 61.35, 61.351, 
61.353, 61.354, 62.11, 62.23, 62.231, 62.233, 
62.234, 66.0101, 66.0415, 87.30, 196.58, 
200.11 (8), 236.45, 281.43 or 349.16, subch. 
VIII of ch. 60, or subch. III of ch. 91. 
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II. THE HOLDING IN DEROSSO LANDFILL CO. V. CITY OF OAK CREEK 
REQUIRES THAT THE DEFENDANTS BE RESTRAIN FROM INTERFERING 
WITH THE PLAINTIFF’S PLAN TO FILL THE ABANDONED QUARRY WITH 
CLEAN FILL 

 The issue in the DeRosso case was whether a solid waste facility exempt from regulation 

pursuant to Wis. Stat. § 144.44(7)(g)19 (1993-94) must nevertheless comply with a 

pre-existing municipal ordinance prohibiting that facility from being opened.  200 Wis. 2d 647.  

The plaintiffs sought a declaratory judgment and injunctive relief in the Milwaukee County 

Circuit Court, which was granted.  On appeal to the Court of Appeals, the trial court’s decision 

was reversed, the Court of Appeals concluding “that exemption from the regulatory scheme 

under Wis. Stat. § 144.44(7)(g) ‘merely leaves the parties--the operators and the localities--in the 

same position with respect to the exempt facilities as they would have been if that scheme did 

not exist.’” Id. at 649.  The Supreme Court reversed the Court of Appeals, holding that in the 

regulatory scheme contained in Chapter 289 was a matter of statewide concern as to which the 

legislature had preempted local control, applying the tests set forth in (1984).  These tests require 

that “local control must yield when it meets any of the tests set forth in Anchor: (1) the 

legislature has expressly withdrawn the power of municipalities to act; (2) the local regulation 

logically conflicts with the state legislation; (3) the local regulation defeats the purpose of state 

legislation; or (4) the local regulation violates the spirit of state legislation.”  Id. at 657. 

 First, the Court held that the first Anchor test had been met, concluding that the 

legislature had expressly withdrawn the power of the municipalities to act.  The Court reasoned: 

                                                 

19.  Now §289.43(8), Stats.  See table above. 
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By providing that certain facilities may be exempted from local approval, the 
legislature has clearly and expressly withdrawn municipal power to act as to 
exempt facilities such as the plaintiffs’ site. The plain language of the applicable 
DNR regulations requires this conclusion. Furthermore, any other interpretation 
of the statute produces absurd results. 
 
The regulations, enacted pursuant to an express legislative grant of authority in 
Wis. Stat. §§ 144.44(7)(g), exempt clean fill facility operators from the 
requirement that they apply for local approvals. If such operators need not even 
apply for local approvals, we fail to see how, as the City suggests, they could 
nevertheless be subject to them. It is manifestly absurd [*658] to instruct a 
prospective land fill operator that it need not apply to a municipality for 
permission to open a facility while simultaneously stating that the same 
municipality’s ordinances govern whether and under what conditions the facility 
can be opened and operated. 
 

Id. at 657-58. 

 Next the Court held that “[t]he City’s ordinance also violates the third and fourth 

Anchor tests. It defeats the purpose of state legislation and violates the spirit of the 

legislature’s ‘complex and comprehensive statutory structure,’ Anchor, 120 Wis. 2d at 

397, regulating waste.”  Id. at 662.  As to this holding, the Court observed: 

The City’s brief places great emphasis on this legislative finding. But this finding 
mandates that reasonable decisions of local authorities be considered in siting 
solid waste disposal facilities; the finding does not state that the decisions of local 
authorities are controlling. Waste disposal sites, as we all know, are not popular in 
most communities, and public opposition often takes the form of exclusionary 
local regulations and ordinances. 
 
The legislature has attempted to ensure that local concerns be considered, while 
nevertheless recognizing the gravity of statewide concerns. Another of the 
legislative findings, to which the City does not refer, is that the availability of 
suitable facilities for solid waste disposal and the treatment, storage and disposal 
of hazardous waste is necessary to preserve the economic strength of this state 
and to fulfill the diverse needs of its citizens. Wis. Stat. § 144.445(1)(d); see also 
Wis. Stat. § 144.445(1)(a) and (b). Considering statewide needs as well as local 
needs, the legislature has empowered the DNR, a state agency, to act for the good 
of all the residents of the state. Wisconsin Stat. § 144.44(7)(g) insures that so long 
as the DNR determines that certain low-hazard waste facilities do not 
significantly jeopardize the environment or public health, their establishment 
should not be impeded by local rule or ordinance. 
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Id. at 662-63. 
 
 As stated succinctly by the DeRosso Court, in enacting Chapter 289, the 

legislature has withdrawn the power of the municipalities to act when it comes to exempt 

solid waste facilities.  Nevertheless, due to an email from an attorney with the DNR, it 

can be anticipated that the Village will argue that Scenic must still obtain some approvals 

from the Village pursuant to 281.33, Stats., which relates to construction site erosion 

control and storm water management.  The fallacy with this argument is that 

§289.33(3)(d), Stats., defines local approvals for purposes of solid waste facilities to 

include, without limitation, ordinances adopted under Section 61.354, Stats.  Section 

61.354, Stats., grants the municipalities authority to adopt construction site erosion 

control and storm water management zoning, citing as authority §281.33, Stats20.  Thus, 

in the case of clean fill solid waste facilities, the legislature takes away from the 

municipalities in §289.33(3)(d), the authority granted in §281.33.  Otherwise, the 

reference to §61.354, Stats., is rendered meaningless.  Conversely, neither §§ 61.354 nor 

§281.33 would be rendered meaningless as they would apply to numerous other types of 

construction sites not regulated pursuant to Chapter 289.  As noted above, on May 26, 

2013, the DNR did issue an erosion control and storm water management permit to 

                                                 

20.  In relevant part, §61.354, provides: 

(2)  AUTHORITY TO ENACT ORDINANCE. To effect the purposes of s. 281.33 and to promote the 
public health, safety and general welfare, a village may enact a zoning ordinance, that is applicable to all 
of its incorporated area, for construction site erosion control at sites described in s. 281.33 (3) (a) 1. a. and 
b. and for storm water management. This ordinance may be enacted separately from ordinances enacted 
under s. 61.35. An ordinance enacted under this subsection is subject to the strict conformity requirements 
under s. 281.33 (3m). 

Wis. Stat. § 61.354(2)  
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Zoulek Family LLC, the land owner, for Scenic’s proposed remediation of the abandoned 

quarry pit.21 

CONCLUSION 

 For the reasons discussed above, plaintiff respectfully requests that the Court enter a 

preliminary injunction restraining the defendants from interfering with Scenic’s plan to restore 

the abandoned quarry at 609 Scenic Road, consisting of approximately 29 acres, with clean fill 

as defined in NR 500.08(2), defined as: 

NR 500.08 Exemptions 

(2)   OTHER FACILITIES. The following facilities shall be established in 
conformance with the locational requirements of s. NR 504.04 (3) (c) and (4) (a) 
to (f) and shall be operated and maintained in a nuisance-free and aesthetic 
manner but are exempt from licensing and the requirements of chs. NR 500 to 
538: 
 

(a)  Facilities where only clean soil, brick, building stone, concrete or 
reinforced concrete not painted with lead-based paint, broken pavement, and 
wood not treated or painted with preservatives or lead-based paint are disposed. 
 

(b)  Facilities for the exclusive disposal of spoils from sand, gravel or 
stone and crushed stone quarry operations and similar nonmetallic earth materials. 
     

Dated: June 3, 2015      
       Respectfully submitted, 

McIlnay Button Law LLC 
       Counsel for Plaintiff 
 
 

  
       
 
       By: _________________________ 
                                                   Bruce A. McIlnay  
                                                  State Bar No.:  1006609  
 

                                                 

21.  TZ at 30-31. 
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1971 Washington Street, Suite 201 
Grafton, WI 53024 
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