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FILED 

CIRCUIT COURT 	WASH119@i1WIMOUNTY   
Clerk of Circuit Court 

Washington County, WI 

STATE OF WISCONSIN 
SCENIC PIT LLC, 

Plaintiff, 
V. 

VILLAGE OF RICHFIELD, and 
JIM HEALY, 

Defendants. 

Case No.1 5-CV-374 

SUPPLEMENTAL AFFIDAVIT OF THOMAS ZOULEK 
IN SUPPORT OF MOTION FOR TEMPORARY RESTRAING ORDER 

STATE OF WISCONSIN ) 
)SS 

WASHINGTON COUNTY ) 

Thomas Zoulek, being first duly sworn, on oath deposes and says: 

1. 	1 am a Vice President of Mid City Plumbing & Heating Inc. ("Mid City"), 12930 

W. Custer Avenue, Butler, Wisconsin, where I have been employed for 19 years. 

Mid City does sewer and water utility jobs throughout the metropolitan 

Milwaukee area. It is often Mid City's responsibility to dispose of the excess soil (spoil) 

remaining following an excavation and backfill on such jobs. As a result, I am very familiar 

with the disposal rates charged by clean till waste facilities in this area. 

3. Between April 7 and June 12, 2015, Mid City has dumped over 145 loads of fill at 

the Moraine Development site in Richfield, Wisconsin, at cost of $50 per load, or at least $7,250. 

4. Since my wife, Danah Zoulek, formed Scenic Pit LLC, I have been 

communicating with other contractors who have spoil to dispose of in significantly larger 

quantities than Mid City produces. For example, a contractor, Zignego Company, Incorporated, 

working on a Department of Transportation project in Wauwatosa, Wisconsin, discussed 

disposing of approximately 70,000 cubic yards, or approximately 5,000 truckloads of clean clay 



soil for $25 per load. But for the Village of Richfield's interference, this one project would have 

generated $125,000 in revenue for Scenic Pit LLC. The contractor has now given the contract to 

another clean fill site in New Berlin, Wisconsin. 

5. At current rates, during this construction season (approximately April through 

October), I estimate that Scenic Pit could accept approximately 100 truckloads of spoil per day at 

an average rate of $30 per truckload. This would produce $16,500 in revenues per week 

assuming operation for a full day Monday through Friday and a half-day on Saturday. As a 

consequence, within a three week period, the damage to Scenic Pit would be at least $50,000, the 

cap imposed by §893.80(3) on damages. 

6. The market for clean fill waste disposal fluctuates with the strength of the 

construction industry in general and with government infrastructure spending for roads and 

utilities. This spring and summer has been a relatively strong market with significant need and 

thus higher disposal fees. Should the Village of Richfield continue to interfere with Scenic Pit's 

ability to do business, we stand to lose out on this particularly positive market cycle, an 

opportunity that we may never be in a position to regain. 

7. In addition, Scenic's site is unique in that the present state of the property makes 

it practically unusable for development and presents a risk of serious injury. Below is a 

photograph of the site looking back at the house and barns on the property. Delay in restoring 

this property means delay in realization of the full potential value of the property. I am 

concerned that the steep slopes depicted below present an attractive nuisance, which could lead 

to serious injuries if not restored. 



8. Although not within my specific area of engineering, by education and 

experience, I can say that the soils within the pit are not entirely stable, and that significant wet 

weather events could threaten stability of the surrounding land. Further, I know from personal 

observation that many people trespass on the land for recreational purposes, which in its current 

condition in unsafe. This is especially true of the loose gravel area shown to the right of the shed 

in the above photograph. 

9. Scenic Pit LLC leases the pit from the property owner and by lease has assumed 

responsibility for certain liabilities that might arise from Scenic's use of the property. 
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10, 	Attached hereto as Exhibit A is information that my wife obtained from Tom 

Portle who is in charge of the DNR's program for the reclamation of abandoned gravel pits, such 

as this site. The DNR, upon statutory authorization, created NR 135, for reclamation of 

nonmetallic mines in operation after August 1, 2001. Since the pit we want to fill ceased mining 

operations prior to this date, it is not subject to NR 135. but the attached materials from Mr. 

Portle discuss the environmental and other concerns that the DNR hoped to remedy with NR 

135. Indeed, at out meeting with the DNR in March of this year, one of the DNR personnel 

stated that if the mining operation was still active, we would be required to fill the pit. 

	

11. 	I make this affidavit of my personal knowledge in support of Scenic Pit's pending 

motion for a temporary restraining order and temporary injunction. 

Subscribed and sworn to before me 
this 1. ' day ofJune, 2015 

otary Public, State of Wisconsin 
My commission 4.4,,,Eze.44igave.---; 



Part I. 
Issues than can occur when mines are abandoned 

(Much of the below language comes from the Environmental Assessment for (EA) 
supporting rule package for Adoption of NR 135. Some from the WDNR webpage 

Background: There is an unfortunate legacy of abandoned mines in Wisconsin due, in part, to the 
previous absence of reclamation requirements. Abandoned sites are typically unstable and are often 
safety hazards, environmental threats, attractive nuisances and eyesores. Abandoned mines can 
result in a loss of productive land use, become dumping grounds for illegal solid waste, show evident 
loss in wildlife habitat value may contribute to the pollution of waterways and can cause los or 
degradation of fish and wildlife habitat. They pose aesthetic and economic negatives as well For 
example, decreased tax revenues at such sites often have a negative impact on the property value of 
adjacent landowners. Worse, such saes may present safety hazards that create situations resulting in 
personal injury or even loss of life_ 

Abandoned Mine and Quarry Accidents Claim 20 to 30 Lives per Year 
http:i/geology.com/articlesiabandoned-mines.shtml  

Excerpt I.a. From Environmental Assessment for (EA) for Adoption of NR 135 for 
nonmetallic mining reclamation (attached pdf) 
a.k.a. AIR 135 EA 

Publjc! health and safety wouad he. protected by a reduction in the niimhfnr 
abandone4 pitG that attract dumping, and in fQwcr hazardzt related to ' hignwa11s_ 
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Abandoned Mine and Quarry Accidents Claim 2010 30 Lives pi Yea' 
http://geology.com/arttcles/abandoned-mines.shtml  

Excerpt la. From Environmental Assessment for lEA) for Adoption of NR 135 for 
nonmetallic mining reclamation (attached pdf) 
a.k.a. NR 135 EA 

PubJlo health and safety 
would boa protected by a -reduction in the number of highwallm. 

abandoned pits 
that attract dumping, and in fewer hazards related to ' 

Excerpt H. From NR 135 EA. 
Beyond the visual scars, other concerns related to nonnetailic mining sitss 
include either a short-term or a long-term loss of wildlife habitat and other 
productive and sustainable land %wee result from improperly reclaimed or 
abandoned nonmetallic millet/. Less obvioue and perhaps more important are 
seLL.mentation of receivtng waters and fugitive dust that result from erosion 
clue to wind and water. 

When abandoned mines are left in an unstable state the first evidence of 
problems la often the formation of rills and gullies due to surface water 
•tObiOn w!th potential impacts to surface waters and aquatic habitat. Anothe: 
problem, especially in rural areas, is the illegal and improper dumping of 
solid - and in some cases hazardous - wastes at abandoned nonmetallic mining 
sites. Tzae has and continues to present public health and safety hazards, al 
well as threats to the grouedwater and surface water resouxcea. Abandoned 
sitea can also be attractive nuisances and safety hazards eppecially when hick 
walls remain after mining has been completed. In addition, eroding abandoned 
mines sometimes have resulted in large quantities of sediment encroacAing on 
neighboring properties, leading to annoyance and loss of beneficial land use. 

ANTICIPATED EnvrPoNmasTAL arracTs'oP TRH KULA 

DIreCt effects 

The rule requires the 
reclamation of mines upon the cessation of mining This reclamation will result in a productive 

or beneficial land use with a surface that is 
stable and not susceptible to erosion. Thus, erosion and sedimentation will be reduced or 

eliminated. To the extent practicable, the reclamation of mining sites will entail grading and regrading so aa to result 
in a stable surface which is capable of supporting the land 

use approved in the reclamation plan. This, in turn, will tend to result in a landscape that 
is compatible 

with the pre-mining landscape and one which. depending on the 
type of minino, will often tend to blend in with the surrounding topography. 

To ensure the success of revegetation the rule will require that an adequate supp:y of 
uncontaminated topsoil be stored, protected and eventually 

replaced 
At the mlning. site. 



Why should nonmetallic mining sites be reclaimed? 

While the a legacy of abandoned mines in Wisconsin cannot be entirely eliminated, the reclamation 
rule, NR 135, and other measures have resulted in both preventing future abandoned sites and in 
some reclamation of pre-law sites. 

Excerpt Ill. From NR 135 EA. 

Ground and surface water quality will be better protected due tc the reduction 
in mine site runoff. Fewer abendoned nine sites will reault in less illegal 
waste dumping, the deterrence to dumping Actually have a reclaimed site it 
is no longer a "waste place". Illegal dumping is attracted to sites that 
appear neglected and abandoned as opposed to an attractive and well used area. The 

combined effect of eliminating abandoned sites will also improve the aesthetics t 
 result in productive post-mining land use and will 

reeult it water quality benefits. 

Revegetation and other soil stabilization measures will result in 
less soil erosion caused by wind. Fugitive dust emissions will therefore be 
reduced. 

Summary:  
Ideally, the reclamation of nonmetallic mines according to approved plans will result in environmental 
protection, stable non-eroding sites, productive end land uses and potential to enhance habitat and 
increase land values and tax revenues. Reclamation of nonmetallic mines protects the environment 
through reduced erosion and wildlife habitat, allows productive end land uses, and has the potential 
to increase land values and tax revenues. 

The goals of reclamation are: (a) To rehabilitate sites where nonmetallic mining takes place 
after the effective date of an applicable reclamation ordinance, in order to promote the removal or 
reuse of nonmetallic mining refuse, removal of roads no longer in use, grading of the nonmetallic 
mining site, replacement of topsoil, stabilization of soil conditions, establishment of vegetative cover 
control of surface water flow and groundwater withdrawal, prevention of environmental pollution, 
development and reclamation of existing nonmetallic 
mining sites, and development and restoration of plant, fish and wildlife habitat if needed to comply 
with an approved reclamation plan. 

Good reclamation will increase the economic, biological and/or recreational value of the land 

What about "natural reveoetation? (A myth?)- Isn't it true that these sites will simply "self-
reclaim" if left alone? 

"...conditions are drastically different and more hostile tnan those found in the surrounding area. Only 
those plants tolerate harsh conditions can survive". Generally speaking development of the plant 
community clearly is delayed thus increasing the risk of site erosion and sedimentation impacts to 
waters of the state. Plant diversity and overall site productivity, thus capability of supporting a 
productive and stable post mining land use is compromised. 


